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By the Board:

This case now comes up for consideration of applicant's
notion for relief fromfinal judgnent pursuant to Fed. R
Civ. P. 60(b)! and request to amend his application.
pposers have filed a brief in opposition thereto.?

By way of background, applicant filed an application to
regi ster the design mark of a crown for “clothing for nen

wonen, children and infants, nanely; footwear, pants,

! Applicant has al so sought relief pursuant to Trademark Rul e
2.142(g). Inasnmuch as this provision applies only to ex parte
appeal s and not to inter partes proceedings, it cannot serve as a
basis for setting aside the Board's final judgnent.

2 Inasmuch as applicant's reply brief was untinely, it has been
given no consideration. See Trademark Rule 2.127(a). No
extensions of tine are permtted for reply briefs. Id.
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headwear, underwear, swi maear, lingerie, shirts, jackets,
socks, dresses, bl ouses, stockings, sweaters, blazers,
paj amas, robes, trench coats, sports jerseys, gloves,
overall (sic), skirts, junp-suits, |eotards, tank-tops,
neck-ties, bowties, shorts, suits, scarves, handkerchiefs,
vest, shaw's, blazers” in International dass 25.3

On February 13, 2001, opposers filed a notice of
opposition on the grounds that applicant's mark, when used
on the identified goods, so resenbl es opposers' previously
used and registered mark, as to be likely to cause
confusion, m stake or deception. Qpposers' pleaded
registration is for the design mark of a crown for
"footwear" in International Oass 25.%

On May 15, 2003, the Board granted opposers’ notion for
summary judgnent on the issues of priority of use and
| i kel i hood of confusion, sustained the opposition, and
refused registration of applicant's mark. The Board, in
making its determ nation, found no genuine issues of
material fact that opposers had priority in view of their
pl eaded Regi stration No. 1981495, which was made properly of

record; that the goods of the parties are in part identical

® Intent to use application Serial No. 76242606, filed April 17,
2001.

4 Regi strati on No. 1981495, registered on June 18, 1996, and
all eging March 5, 1994 as the date of first use anywhere and in
conmer ce.
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i nasnmuch as opposers’ registration is for footwear and
footwear is one of the itens listed in applicant's
identification of goods; that applicant, by failing to
respond to opposers' first set of requests for adm ssion,
was deened to admt that his mark is confusingly simlar to
opposers' nmark; and that even if the Board were to not treat
opposers' requests for adm ssion as admtted, the parties
respective marks are indeed highly simlar designs of
crowms. In its order, the Board al so addressed applicant's
assertion that he never received the discovery requests by
noting that opposers' certificate of service served as prinm
faci e proof of service under Trademark Rule 2.119(a).

Fed. R CGv. P. 60(b)(1),° made applicable to Board
proceedi ngs by Trademark Rule 2.116(a), provides in relevant
part:

On notion and upon such terns as are just, the

court may relieve a party or a party’s |lega

representative froma final judgnent, order, or

proceeding for the follow ng reasons: (1) m stake,

i nadvertence, surprise, or excusabl e negl ect

I n Board proceedings, Rule 60(b) applies to all final

judgnents issued by the Board, including default and consent

> Applicant does not indicate which subsection of Rule 60(b) he
relies onin bringing his notion. Subsections (b)(2)-(5) are

i napplicable to the circunstances at hand. G ven that
applicant's notion was filed within one year of final judgnent,
and based on the presented argunents, we have anal yzed the notion
under subsection (b)(1). To the extent that applicant intends to
rely on subsection (b)(6), we would have reached the sane result.
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judgnent, sunmary judgnent, and judgnent entered after trial
on the nmerits. Relief froma final judgnent is an
extraordinary renedy to be granted only in exceptional
circunstances. The determ nation of whether a notion under
Rul e 60(b) should be granted is a matter which lies within
t he sound discretion of the Board. See Case v. BASF
Wandotte, 737 F.2d 1034, 222 USPQ 737 (Fed. Cir. 1984);
General Mdtors Corp. v. Catal og Cub Fashions Inc., 22
USPQ2d 1933 (TTAB 1992). See also TBMP § 545. \Were a
notion for relief fromjudgnent is nmade wi thout the consent
of the adverse party or parties, the noving party nust
persuasi vely show (preferably by affidavits, declarations,
docunentary evidence, etc.) that the relief requested is
warranted for one or nore of the reasons specified in Rule
60(b) .

After carefully considering the parties’ argunents and
subm ssions, we find that applicant has failed to
denonstrate that the previous judgnent order should be
vacated pursuant to Fed. R Cv. P. 60(b)(1). The Board's
findings that a likelihood of confusion exists between
opposers’ and applicant marks and that opposers have
priority of use was not based on any of the reasons
suggested by applicant, such as racial bias against
applicant on the part of Board nenbers or typographical

errors in opposers' sunmary judgnent notion. Rather, the
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determ nation was based on the established facts that
opposers had used the mark in their pleaded registration
prior to the earliest date on which applicant may rely;
i.e., the filing date of applicant's application; that
certain of the goods in question, nanely footwear, were
identical; and that the parties' marks were confusingly
simlar. Those findings are factually supported by
substantial evidence in the record, and are legally correct.
Moreover, the fact that applicant routinely returns
correspondence addressed from attorneys w thout opening such
correspondence cannot serve as a basis for relief fromfinal
j udgnment .

Accordingly, we find that applicant has not sustained
its burden of denonstrating that relief is warranted under
Rule 60(b)(1) and its nmotion for relief fromjudgnent is
denied. The Board's May 15, 2003 order sustaining the
opposition and refusing registration of applicant's mark
st ands.

In view of the foregoing, applicant's request to anmend

his application is noot.



